The Compulsory License and the droit moral: Another Take on author’s rights, Free Speech and Artistic Creativity.


The request for questions we made in the last column has generated quite a few interesting inquiries. I'll start with a question from my old friend, the highly respected and incredibly influential Miles alumnus and post Coltrane saxophonist and composer, Dave Liebman. Dave asked whether he could use portions of the Bartok String Quartets as the jumping off point for a new Jazz album project. 
 I told him that under the Compulsory License provisions of the Copyright Act, once a work is recorded and copies distributed to the public, anyone has the right to record that work without obtaining a license from the copyright owner as long as they pay the statutory royalty and comply with the rather strict accounting requirements. This Compulsory License includes, “The privilege of making a musical arrangement of the work to the extent necessary to conform to the style or manner of interpretation of the performance involved, but the arrangement shall not change the basic melody or fundamental character of the work…”. That language could be intimidating to an artist because it's not clear just what would constitute a fundamental change. I told Dave that if he really wanted to be sure that he could approach Boosey and Hawkes, the Publisher of the Bartok Works.  But I warned him that he would probably be turned down, which unfortunately proved to be the case.  Although my litigator friends aren’t aware of any reported cases on the issue of what constitutes a permissible arrangement, the annotation to this section of the Copyright Law contains the language “to make arrangements of music being used under a compulsory license, but without allowing the music to be perverted, distorted or travestied". 

In my own practice I have had two situations where this was illustrated by high profile examples. First (and at the risk of revealing my age) I was the first attorney in the United States for Emerson Lake and Palmer. On that Super Group’s first album, Keith Emerson recorded a short piano solo called “The Barbarian”, which was almost a note for note performance of the Bartok work “Allegro Barbaro”.  The US publisher was still Boosey and Hawkes, then headed by Stuart Pope who said to me upon hearing the recording, “I want a full statutory royalty and a box of LPs for my kids,” both of which he got.  We all know how many millions of albums that group sold (and maybe even continues to sell in downloads) and Boosey and Hawkes, U.S. did quite well.  In Europe, however, there is no Compulsory License and the European publisher, Universal Edition, chose to litigate the issue invoking the Droit Moral, the moral right of an author not to have his work changed without his consent. This took years and cost thousands in legal fees. I eventually lost track of it and I don’t  know if it ever ended. But it’s obvious the U.S. publisher made the better decision and although I’m sure the Bartok estate would have tried to prevent it if there was no compulsory license, they would up doing a lot better financially as a royalty recipient of that U.S. income.

In an earlier article I also mentioned Stanley Jordan's recording of Ravel's Bolero complete with African drums, chanting and Stanley’s fantastic screaming guitar solo sounding more like Led Zeppelin than Maurice Ravel.  The head of the U.S. publisher of Ravel told me that although he wouldn’t license it, he couldn’t stop us because of the Compulsory License.  But if the records are released in France, they could not only have the police remove records from store shelves but also arrest the artist or anybody else responsible and “throw them in the Bastille”.

So who’s right here? Obviously, Dave Liebman is a serious artist. Anything he (or Keith Emerson or Stanley Jordan for that matter) would do would not only have musical substance but would be done with the highest respect for Bartok or Ravel. Dave also told me he was planning to use this work to feature a young artist he has been mentoring, an educational dimension that benefits society as well and promotes creativity in a new generation. I also had occasion to speak with the attorney for the Aaron Copland estate about adding a percussion part to the string version of Copland's Appalachian Spring. His response was that Copland would have loved it. He was all for exposing his music to the largest possible audience. Of course Copland would've loved it and so, in my opinion, would Bela Bartok. Can you imagine a meeting between Bela Bartok and Dave Liebman, or possibly a potential collaboration? Remember the Ebony Concerto, collaboration between Igor Stravinsky and Woody Herman. And there are many Jazz- Classical collaborations involving forward thinking artists like, Yo Yo Ma, Izhak Perlman and of course, Andre Previn. It’s clear that the author himself should have full control over the disposition of his works but when years pass and you’re dealing with sometimes distant relatives or business entities making artistic decisions based solely on economic factors, perhaps the issue is not quite so clear.

 It’s interesting to note that the compulsory license provision under the 1978 copyright law is really a restatement of the original language in the 1909 law which was passed in an era of trust busting and antitrust laws under Teddy Roosevelt. The concern of Congress was to prevent a monopoly in music distribution by companies like the Aeolian Company who made piano rolls which was the dominant form of music distribution. Although preventing Aeolian from having a stranglehold on the market for piano rolls is probably not quite as much of a concern today, the scope of the compulsory license issue is certainly significant today in terms of balancing the interests of the copyright owner on the one hand, and the interests of the artists seeking to expand their creative horizons on the other.

Getting back to Dave Liebman, if his intention was to use theme fragments or small portions of the Bartok work to create an essentially new work, then the transformative aspects of fair use that we talked about in a previous article might protect him from exposure to a claim for infringement. But in all of this it is most important to remember that both fair use and the compulsory license are creations of U.S. Copyright Law and have no weight outside the United States, a severe limitation when dealing with our increasingly global world of intellectual property. 
